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INTRODUCTION
The prevention and control of ship-borne pollution is an
issue that seems to have transcended the geographic boundaries
of individual States. International oonventions con~rnlng this
issue have become more specific in nature and detail, and in-
dicate a strong desire on the part of the global community to
reduce vessel-borne pollution of any type.
This paper will compare the global conventions concerned
with controlling ship-borne pollution, noting the major dif-
ferences in regulations concerned with the prevention, control
and reporting of pollution incidents, as well as the ent'orce-
ment provisions of these conventions. Section I of this paper
will be a discussion of the prov1sions made in the Third United
Nations Conference on the Law of the Sea Draft Convention on
the Law of the Sea(not yet in force) concerning ship-borne pOl-
lution. Section II will be a discussion of the major global con-
ventions, both those presently in force and those yet to enter
into force, that deal with ship-borne pollution. Section III
will be a summar1zation of the trends noted in global conventions
concerning ship-borne pollution.
Throughout this paper, only those sections of the conven-
tions dealing with the requirements imposed on individual, non-
tanker type vessels will be discussed, along with the requ1re-
ments imposed on individu~l States. I have limited the vessel-
type discussed to non-tanker type vessels for two reasons. First,
ass'Surface Warfare Officer of the U. S. Navy, my personal ex-
perience has been limited to non~tanker type vessels. In addi-
tion, the majority of the vesse£s I will serve on in the future
( 2 )
will be non-tanker type vessels. Second, a thorough presenta-
tion"of all conventions, both global and regional, concerning
ship-borne po11ution from all types of vessels could not be
adequately covered within the scope of a paper of such re~a­
tively short length. I have thus r~stricted the discussion con-
tained herein to the non-tanker type of vessel.
The fleet of the U. S~ Navy is merely an extension of the
foreign policy of the U.S. It is thus imperative that the sen-
ior personnel who serve in this fleet be aware of the require-
ments of global conventions concernea with preventing and con-
trolling ship-borne pollution. A misunderstanding regarding
these requirements could seriously undermine any good-will al-
ready established by aifferent b~anches of the U. S. Govern~ent
involved in forei~n policy. I thus hope to broaden my aware-
ness of the global agreements concerning ship-borne pollution'
prevention and control, and thereby to contribute, in a small
way, to the U. S. Navy's foreign policy objectives and mission.
( 3)
Section 1- Thlrd Unlted Nations Conference on the Law of the
Sea Draft Conventlon on the Law of the Sea
The Thlrd Unlted Natlons Conference on the Law of the
Sea(herelnafter referred to as UNCLOS III) has been struggllng
wlth a rather comprehenslve conventlon deallng wlth all aspects
of the sea. Although lt appears unllkely that thls conventlon
wll1 enter lnto force withln a reasonable length of tine, it
ls stll1 worthwhlle to dlscuss the provisions of Part XII of
thls conventlon deallng wlth the protectlon and preservation
of the marine envlronment, for thls sectlon lndicates agen-
eral consensus of the lnternatlonal communlty ln regards to
the responslbilitles of an lndlvldual vessel and all natlons.
The general pr-ovt s i ons of sectlon 1 of part XII of the
UNCLOS III Draft Conventlon on the Law of the Sea (herelnafter
referred to as the UNCLOS III Draft) is a general statement
of the requlrements of the conventlon. Article 192 provldes
that" States have the obligatlon to protect and preserve the
marine envlronment." 1 Artlcle 194 requlres States to take all
necessary measures to prevent, reduce and control pollutlon
of the marlne envlronment using the best practlcable means,
wlthln thelr abilltles, and to take these measures lndlvid-
2
ually or jolntly, ln harmony wlth other states. Thls same
artlcle ~oes on to require these measures to deal wlth all
sources of pollutlon to the fullest posslble extent, lncludlng
among others pollutlon from vessels, ln partlcular for prevent-
lng accldents, dealing wlth emergEncles, safety at sea, dis-
charges of any type, and varlous facets of vessel operatlons.)
Artlcle 194 goes on to provide that States shall refraln from
(4)
interfering with the rights of other states that are being
4
exercised in accordance with the convention.
Section 2 of part XII encourages the formation of inter-
national and global standards, rules and recommended practices
that are presently in force or yet to enter into force. Article
197 specifically requires States to cooperate in the formation
of these practices, providing for the protection and preserva-
tion of the marine environment. 5 Article 19~ requires a State
which is aware of the threat of pollution damage to the marine
environment to report that potential threat to the other States
6that may be damaged. This provision is very similar to the
provisions in other global and regional conventions that deal
with the reporting of pollution incidents and threats, as we
shall see in sections II and III of this paper. However, there
is no provisi"ln made in the UNCLOS III Draft for establishing
and utilizing a reporting vehicle for this purpose. It simply
states that such a report shall be made.
Article 199 requires States, in accordance with their cap-
abilit1es, to cooperate in eliminating the effects of pollu-
tion and preventing or minimizing the damage that could be
caused by the threat reported in article 198. 7 Joint contin-
gency plans are called for, and this would appear to be an
attempt at convincing the developed nations to share their
anti-pollution technology with the developing nations. Quite
obviously, one could not expect assistance in combatting a
threat of pollution from a State whose "capabilities" are very
limited. Thus, a sharing of technology, as called for in sec-
tion J of part XII, would appear to be to everyone's advantage.
Specifically, section J requires States to promote pro-
grarnmes of scientific, educational,techn1cal and other ass1st-
ance to developing states, in order to protect the marine en-
vironment. The assistance required inclUdes training, equipment,
manufacturing capability, facilities for research, and partic-
ipation of the developing States in relevant international pro-
grammes, as well as providing assistance to minimize the ef-
fects of specific threats: of pollution. 8 Article' 20) pro-
vides preferential treatment for developing Sates in the allo-
cation of funds and technical assistance, and the utilization
of their specialized services. 9 Generally, this section appears
to be a concession to the needs of the developing States, that
has caused much consternation with industry when implemented
in other sections and parts of the convention, especially that
section dealing with deep sea-bed mining. However, in the con-
text of pollution control and prevention, it appears to be
to everyone's advantage to pool resources and capabilit1es.
This can only be effective if all States have a reasonably ef-
fective technical capability.
Section 4 of part XII of the UNCLOS III Draft deals with
environmental monitoring and asses~ment. Article 204 requires
States to observe, evaluate and analyze the risks or effects
of pollution on the environment. A caveat is inclUded, requir-
ing the use or accepted methods for analysis, and the recog-
nition of the rights of other States. In particular, States
shall monitor the effects of any activities they permit or en-
gage in, to determine the effect of such activity on neighbor-
(6 )
10ing states and the marine environment. Article 205 then re-
quires that State to report the results of the study conducted
to the competent international organization, which will make
the report available to all States. 11 It is interesting to
note that the analysis, monitoring and observations that are
required by article 204 are not limited in scope only to
those activities which the State may be involved in, but in-
eludes the requirement to maintain an on-going program of
assessing the impact of any pollution on the marine environ-
mente Thus, the reports mentioned in article 205 include the
results of any research done into the area of marine pollu-
t10n, as well as reports on any specific activities. Presum-
ably, this would include any information available on shlp-
borne pollution.
Section 5 of part XII of the UNCLOS III Draft covers
international rules and natio~al legislation to prevent, reduce
and control pollution of the marine environment. Sources of
pollution are divided into land-based sources, sea-bed activ-
ities, activities in the Area, dumping, pollution from or
through the atmosphere, and pollution from vessels. Specific-
ally, article. 211 states that States shall establish inter-
national rules and standards, through appropriate agencies,
for the prevention, reduction and control of pollution of the
marine environment, and shall promote the adoption of routing
systems designed to minimize the threat of collisions that
could result in pollution of the marine environment. 12 This
article also requires Flag States to adopt laws and regulations
for the prevention, reduction and control of pollution from
their flag vessels, and that these laws shall have at lea~t
the same effect of generally accepted international rules and
13
standards. The necessity for this particular oaragraph in art-
icle 211 will become apparent furhter on in this paper, where
the enforcement provisions of the convention are discussed.
Article 211 ~oes on to require that States which estab-
lish specific requirements for the prevention, reduction and
control of pollution from vessels as a condition for allowing
any foreign vessels into their ports or internal waters must
give due publicity to those requirements and shall commun-
icate them to the competent international organization (not
really defined anywhere wi thin this s ec t i on , but presumably
IMCO would meet the requirement). In addition, when several
States have agreed to identical requiremnets in order to har-
monize policy, they shall inform the competent international
or~anization of the names of all the States that have thes8
identical requirements. Flag States are regquired to ensure
that the master of a vessel flying its flag, when within the
territorial sea of a State participating in this type of
cooperative ar-rangement , , furnishes to that State, upon request,
information as to whether or not it is proceeding to a State
from the same region participating in such arrangements, and
if so, to indioate whether or not it complies with the port
14
entry requirements of that state.
Coastal States may also establish laws and regulations
for the prevention, reductinn and control of marine pollution
from foreign vessels within the territorial sear and may also
( 8 )
adopt laws and regulations,ih--respect of its exclusive econom-
1c zone, that gives effect to generally accepted international
rules and standards established through appropriate organ1-
zations dealin~ with the prevention, reduction and control of
vessel-borne pollution. 15 None of these requirements, however,
whether for entry purposes, protection of the territorial
sea or protecti0n of the exclusive economic zone, are allowed
to unduly hamper the right of innocent passage through the ter-
ritorial sea established in earlier secttons of the UNCLOS III
Draft.
Paragraph 6 of article 211 provides for the designatiorr
of special areas, within the boundaries of a coastal State's
exclusive economic zone, that due to its particular config-
uration in terms of the environmental conditions found within
that area, and when such conditions can be shown scientific-
ally and technically to exist, can become an area where spe-
cific laws and regulations of the coastal State(s) must be
observed. The limits of th1s area, along with the particular
regulations concerning the control, prevention and reduction
of ship-borne pollution, must be published through the com-
petent international organization. Such regulations and laws,
if the coastal State sub~its any, will en~er into force 15
months after they are pUblished, provided the competent inter-
national or~anization agrees to designate the area as a special
area. 16 It 9~)uld also be noted that additional laws and reg~
ulations for this special area do not have to be submitted,
but the intent of the coastal State to do so must be made known
at the time of the request for a special area designation.
Any additional laws that are enacted, however, ~ay relate to
discharges or navi~ational practices, but can not require any
foreign vessel to observe design, construction, manning or
equipment standards other than generally accepted internation-
al rules and standards. 17 This entire paragraph is designed
to accomadate those areas of the world's oceans and basins
wherein specific conditi0ns have resulted in serious pollution
problems, and where the generally accepted rules and standards
will not be effective enough to control the problem. Interest-
in~ly enough, we shall see in section II of this paper that
all of the special areas designated in the 1954 IMCO Convention
on the Prevention of Pollution of the Sea by Oil have been
deleted by later amendments to that convention.
Paragraph 7 of article 211 closes out the article by
stating that the international rules and standards Mentioned
throughout the article should include, among others, the re-
quirement to notify those coastal States whose coastlines
may be affected by incidents of any type Which involve dis-
18
charges or the probability of discharges. This is once again
an attempt at encouraging international cooperation in combat-
ting pollution from ships.
Section 6 of part XII details the enforcement requirements
in combatting pollution. It is divided into articles concerned
with land-based sources of po Lru t t on , pollution from sea-bed
activities, pollution from activities in the Area, dump1ng,
pollution from or through the atmosphere, and pollution from
ships. Article 217 requires Flag States to ensure compliance
(10)
with applicable internatiOnal rules and standards and with 1ts
own laws and regulations for the prevention, control and redUC-
tion of vessel-borne pollution of the marine environment, by
vessels flyin~ their flag or of their registry. This article
requires the Flag State to take any measures required to im-
plement these laws and regulati,)ns, and to provide for their
enforcement, irrespective of where the violation occured. In
particular, Flag States must ensure that vessels flying their
flags or of their registry do not sail until they can comply
wi~h the requirements of international rUles and standards for
the preven~ion, reduction and control of ship-borne pollution,
including those requirements concerned with the design, con-
struction, equipment and manning of vessels. They shall ensure
that such vessels carryon board certificates reuired by in-
ternational stadards, and that the vessels are periodically
inspected to verify that such certificates are in conformity
with the actual conditi~n of the vessel. These certificates
are to be accepted by other States as if issued by them, unless
there are clear grounds for believing that the vessel does
not conform to the particulars of the certificate. 19 All of
the requirements of the first three paragraphs of article 217
place the onus on the Flag State to ensure that the vessels
flying under their fla~s meet the international standards en-
acted to control and prevent ship··borne pollution. By mutual
acceptance of the certificates that are required under various
conventions(which will be discussed llrsectlom~II:o:r·th1s.:.·~per)
the UNCLOS III Draft has placed specific responsibilities on
the Flag States, that can only be challenged wl~h good cause.
( 11)
The remaining paragraphs of article 217 require the Flag
State to initiate an i~vestigation upon the commission of a
violation of international rules and standards by a vessel fly-
in~ their flag or of their registry. Proceedings must be in-
itiated where such would be indicated, re~ardless of where the
violation occurred. The Flag State can request assistance from
any other State whose cooperation could be useful in defining
the circumstances of the case, and such States are required
to assist in the investigation. In addition, Flag States are
reqUired, upon the written rp-quest of any State, to invest-
igate any violation alleged to have been committed by their
vessels, and if the Flag State is satisfied that sufficient
evidence is available to enable proceedings to be brought in
respect of the alleged violation, the flag State is required
to initiate proceedings without delay'in accordance with their
laws. Flag States are then reqUired to report the results of
the investigation and proceedings to the requesting State and
to the competent international organization, and such infor-
mation will be made available to all States. In addition, the
penalties provided for by the laws of the flag State for their
own vessels shall be severe enough to discourage violations
wherever they may occur. 20
The entire thrust of this article is to force the flag
States, especially those that are flag States in name only,
to provide for stringent application and compliance with ac-
cepted international rules and standards that have been estab-
lished through international conventions and practices. As
previously noted in section 5 of part ~II, the laws and reg-
(12)
ulations of the flag State dealing with the prevention, reduc-
tion and control of pollution from ship-borne sources shall
have the same effect as the international rules and standards,
i.e., they shall strive to achieve the same purpose with the
same effectiveness. Under article 217, the flag State is re-
quired to inspect those vessels under her flag or registry
to ensure compliance with those standards, and must certify
in writing that such inspections have occured, In addition,
the flag State must take positive steps to prosecute and invest-
igate alleged violations of those standards, and must inform
all States of the results of such investigations and proceed-
in~s. This allows all States to see if the flag State is really
cooperating in the pollution prevention programmes.
Article 218 allows a port State to initiate investigations
and proceedings against a vessel that is voluntarily within a
port or at an off-shore terminal of that port State in regards
to discharges from that vessel in violation of any of the in-
ternational standards and rules, when such discharge occurs
outside the territorial waters, internal waters, or exclusive
economic zone of that port State only when requested to do so
by the State in which the violation occurred, the flag State
of the vessel, or the State damaged or threatened by the dis-
charge, unless the discharge is likely to cause damage to the
internal waters, territorial sea or exclusive economic zone
of the port State. The port State is required, if at all poss-
ible, to conduct such a requested investigation and proceeding,
irrespective of where such violation occurred. However, any
(lJ)
coastal State that initiated such a request, when the violation
has occurred in their internal waters, territorial sea or ex-
elusive economic zone, may request such investigations and
proceedings to be stonped, and the evidence and records, along
with any bond posted with the authorities of the port State
that honored the request for the investigation, be transferred
to that coastal State. Such transfer precludes the continuation
of proceedings in the port State. 21 The i~pact of this article
is that a violator need not be caught within the jurisdiction
of the State within which an alleged violation of the interna-
tional rules and standards has occurred. A vessel may be in-
vesti~ated, and proceedings brought against that vessel, when-
ever that· vessel is within a port or off-shore terminal of any
State, prOVided that the port State is requested to take action
by the appropriate accuser. This precludes havin~ to defer an
investi~ation until the vessel "returns to the scene of the
crime" or until the vessel returns to hOMe port.
States are also reqUired, under article 219, to prevent
the sailing of any vessel ascertained by that State to be in
non-compliance with the accepted international rules relating
to sea-worthiness of vessels, whether such information has
been obtained as the result of a request by a~other State for
an investi~ation, or through the results of an investigation
done on the initiative of the investigating State. Such vessels
may be allowed to proceed to the nearest repair facility, and
shall be allowed to sail upon rectification of the causes of
22the violation.
(14)
Article 220 allows coastal States to initiate proceedings
against a vessel that has violated that coastal States laws
and regulations within the various portions of that coastal
States purview. Para~raph 1 allows coastal States to initiate
proceedings against a vessel that has violated the coastal
States laws adopted in accordance with international rules and
standards for pollution from vessels when that vessel is vol-
untarily within the coastal States ports or at an off-shore
terminal of that State, provided that such alleged violation
has occured within the coastal State's territorial sea or
exclusive economic zone. 2) Paragraph 2 allows the coastal State,
when clear grounds exist for believing that a vessel has vio-
lated that coastal State's laws and regulations adopted in
accordance international rules and standards concerning ship-
borne pollution,to initiate proceedings, including detention
of the vessel, and may physically inspect the vessel, when
the alleged violation has occured while the vessel has been
24
navigating within the territorial sea of that coastal State.
Paragraph) allows the coastal State to request·informationr
from a vessel concerning its identification, port of regist-
ry, last and next port of call, and other relevant information
when the coastal State has clear grounds for believing that
its laws or international standards have been violated within
the exlusive econOMic zone of that State. Such information can
be requested while the vessel 1s nav1~at1ng within the terri-
torial sea or exclus1ve zone of the coastal State. 25
Paragraphs 4 through 6 go on to further amplify paragraph ).
(15)
F.lag States are required to ensure that their vessels comply
with requests for information u~deT paragraph J. Paragraph 5
allows the coastal State, when clear ~rounds exist to believe
that a violation of the coastal State's laws and/or in~ernation-
al standards has occured within the exclusive econo~ic zone
of the coastal State, and the vessel navigating in the ter-
ritorial sea or exclusive economic zone of that State refuses
to provide the information requested under paragraph J, and
a discharge has occured causing or threatening pollution ·of the
marine environment, to undertake physical inspection of that
vessel if such inspection is war~anted. This procedure also
applies if the information providea by the vessel is manifest-
ly at variance with the factual situation. Paragraph 6 states
that the coastal State, when there is clear objective evidence
that a vessel has violated that State's laws ana regulations
giving form to and in accordance with accepted international
standards and rules for the prevention, reduction and control
of pollution from ship-borne substances while wi~hin that
State's exclusive economic zonet·'resulting in a discharge
causin~ major damage or threatening major damage to the coast-
line or interests of the coastal State, may institute proceed-
in~s, including detention of the vessel, in accordance with
its laws. 26 Paragraph 7 provides that where bonding has been
assured, the coastal State, if bound by such procedures, shall
allow the vessel to proceed. 27
The thrust of article 220 is to specifically spell out
the circumstances under which a coastal State may initiate
(16)
proceedings a~ainst a vessel which is alleged to have vio-
lated that State's laws and regulations concerning the preven-
tion, control and reduction of pollution from ship-borne sour-
ces. It is intere~tin~ to emphasize that these laws must be
adopted in conformance with previously establtshed internation-
al rules and standards. It is also interesting to note the
extent of the procedures that must be initiated by the coastal
State before that State can d~tain a ship navigating in the
territorial sea or exclusive economic zone, when the violation
has occured in the exclusive eoonomic zone. The coastal State
can only detain the vessel if "clear and objective eVidence, ••
cocrmitted a violation ••• resulting in a discharge causing major
damage or threat of major damage.,,28 The intent of this article
1s to satisfactorily protect the interests of ~he coastal
States, while at the same time ensuring that vessels are not
unduly detained when the circumstances are not sufficient to
warrant such action.
Article 221 protects the right of States to' take approp-
riate action against ·a·vessel beyond the territorial sea when
such action is required to alleviate actual or threatened dam-
age resultin~ from a maritime casualty or acts relating to
such a casualty, if such casualty will result in major harmfUl
consequences to that State. 29 This article alludes to the
provisions of the Intervention Convention, which will be dis-
cussed in section II of this paper.
Section 7 of part XII of the UNCLOS Draft provides safe-
guards for the enforcement measures detailed in section 6. The
major features of this section include article 225, which re-
(17)
quires States not to endan~er the safety of navigation, nor
by enforcemont procedures to create any hazard to a vessel,
whether at sea or inport. States are also required to prevent
exposure of the marine environment to an unreasonable risk.)O
Article 228 requires the suspension of proceedings by
by a State when such proceedings are in respect to the viola-
tion of that State's laws or international standards and reg-
ulations concerning pollution from ship-borne sources. The
suspensi~n of such proceedin~s will occur when the flag State
of the vessel concerned initiates proceedings to i~pose pen-
alties under corresponding charges, provided such action occurs
within 6 months of the time that proceedings are initiated by
the other State, and provided the flag State has not previous-
ly and repeatedly ignored its obligations to effect~vely en-
force the appropriate standards and rules.)l
Article 2)0 limits penalties imposed for violation of
national laws and regulations or international rules and stand-
ards beyond the territorial sea to monetary penalties only.
The same type of violation within the territorial sea of a
State • if the violation is a wilful and serious act of pol-
lution. can ~o beyond strictly monetary penalties.)2
Article 2)7. which closes out part XII of the UNCLOS III
Draft. states that the provisions of part XII are without preJ-
udice to the specific obligations assumed by States under the
various conventions and agreements that have already been in
eXistence. and those which may be concluded in the future, deal-
ing with the protection and preservation of the marine envir-
onment.)) This article is in keeping with the earlier sections
(18)
of part XII, whereby international and regional cooperation
was encouraged'in dealin~ with pollution of the marine en-
vironment. Throughout part XII of the UNCLOS III Draft it
has been quite obvious that only ~eneral guidelines were
provided in dealin~ with pollution of the marine environ-
ment. Any detailed procedures and ~uidelines have been left
to the various individual States for negotiation and imple-
mentation. UNCLOS III does not even attempt to define which
vessels should fall under specific regulations, nor are spe-
cific standardS set forth for ship construction and man-
ning. Accepted international rules and standards is the key
phrase found in all articles of the Draft that deal with ship-
borne. UNCLOS III has told the world's nations what should be
done, and provided a consensus as to which direction should
be followed. It is now necessary to look at some of the rep-
resentative international conventions that are presently in
effect, and those that are yet to be ratified, in order to
identify specific requirements fbr vessels and States to fol-
low in preventing, reducing and controlling ship-borne pol-
lution.
(19)
Section II- Internat10nal Conventions Dea11ng with Pollution
of the Marine Environment by Ship-borne Sources
Internat10nal attempts at recognizing and dealing with
pollution of the marine environment by ships bas1cally were
solidified by the International Convention for the Prevention
of ~ollution of the Sea by Oil, which was opened for signa-
ture in London on May 12, 1954. This convention has been in
force since 26 July 1958, and has been modified by amendments
in 1962 and 1969. This convention will be superceded by the
1973 IMCO sponsored International Convention for the Preven-
tion of Pollution from Ships, which has yet to enter into
force. Thus, the provisions of the 1954 International Conven-
tion for the Prevention of Pollution by Oil (hereinafter re-
ferred to as the 1954 Oil Pollution Convention) relating to
vessel-borne pollution still apply, and will be discussed
first.
Article 1 of the 1954 Oil Pollution Convention defines
a ship as being any sea-going vessel of any type, including
any platforms that may be self-propelled or towed making a
sea voyage, and further defines a tanker as being a vessel
in which the greater part of the cargo space is constructed
34for or adapted to the carriage of liqUid cargoes in bUlk.
Article ~ states that the convention applies to ships
registered in any of the contracting parties, inclUding ter-
ritories of those parties, and to unregistered ships having
the nationality of that party. The only vessels excluded are
tankers of under 150 tons gross tonnage and other ships of
under 500 tons gross tonnage.35 Other ships are also exempt,
(20)
but for the purposes of this paper will not be discussed.
However, one should note that naval vessels and vessels for
the time being used as naval auxiliaries are not under the
purview of this convention, but that the Part1es will make
all reasonable and practicable efforts to have these vessels
comply with the convention. 36 The term naval aux1liary 1s
not detOined. in'contrast to the UNCLOS III Draft, wh1ch
exempted any warship, naval auxiliary, other vessels or air-
craft owned or operated by a State, and used for the time-
being only on government, non-commercial business. 37 Even
though the term naval aUX1liary is not defined in the UNCLOS
III Draft, there is recognition of the fact that many States,
of which the Soviet Union is probably the best exa~ple. own
and operate vessels on commercial vessels, and that such ves-
sels are required to meet the reqUirements of the convention.
Unlike the UNCLOS III Draft, the 1954 Oil Pollution Con-
vention, beginning witn article 3. provides specific gUidance
as to what isrequired of the vessel. Article 3 prohibits the
discharge from a vessel other than a tanker the discharge of
oil or an oily mixture, except when the vessel is proceeding
enroute, the instantaneous rate of discharge of oil content
does not exceed 60 liters per mile, and the discharge is made
as far from land as practicable. 38 The only other discharge
of oil or oily mixture is allowed, under article ~, for the
purpose of securing safety of a shiP. its cargo and passengers,
and when the discharge is made as a reSUlt of damage or una-
voidable leakage, provideQ all reasonable precautions have
(21)
been taken after the leaka~e or damage to minimize the escape. J9
One can thus see that a vessel that runs agrouna is allowed
to discharge oil or an oily mixture as a result of the ground-
in~. provided it is minimized as far as practicable.
Under article 6, any violation of the prohibition in
article ) will be punishable under the laws or theflag State.
In addition. those laws must impose penalties for discharges
that are prohibited under article ). if such discharge occurs
outside that State's territorial sea. equal in severity to a
penalty imposed under the law of that State for discharge with-
in the territorial. All penalties imposed for each infringe-
ment must be reported to the Inter-Governmental Maritime Con-
sultative Organization(hereinafter referred to as IMCO). Thus.
any violations are prosecuted under the laws of the flag
State, and so long as the penalties imposed for such discharges
is severe enough. then their registered vessels should be dis-
coura~ed from violating the convention. There is no provision
made for violations to be prosecuted in other than the flag
40State's legal system.
Article 7 requires all vessels to which the convention
applies to be fitted out so that oil will not escape into the
bilges, unless the vessel can ensure that the oil in the bil-
~es will not be discharged in violation of the convention. In
addition. the use of water as ballast shall be avoided in
41fuel tanks. For many non-tanker type vessels, especially
U.S. Naval Vessels. this last provision can be extremely dif-
ficult to meet. as oftentimes the only tanks available for
ballast are the fuel tanks. The convention recognizes this.
(22)
by using the words "shall be avoided if possible."
Article 8 requires the Contracting Parties to promote the
provision of facilities adequate for the reception of oil and
oily mixes.'; 1 This proviso is necessary, for one can not ex-
pect vessels to transport goods and people without providing
the means to dispose of the mixtures that can not be discharged
in many areas of the ocean. It is interesting to note,' however,
that the United States made ratification of this convention
contin~ent on the reservation that the United States would
encourage, but was under no obligation to provide, such facil-
42ities.
The maintenance of an oil record book is detailed in art-
icle 9. For non-tanker vessels, enties must be made on a tank-
to-tank basis whenever ballasting or cleaning fuel tanks, dis-
char~e of dirty ballast or cleaning water, disposal of residue
and discharge overboard of bilge water containing oil that
has accumulated while in port, and the routine discharge at
sea of bilge water containing oil. If the discharge falls'under
the exemption of article 4( for safety reasons)~ a statement
is made describing the circumstances and the reason for the
discharge or escape. Each page of the book must be signed by
the officer(s) in charge of the operation, and by the master
of the vessel if the vessel is manned. The book will be read-
ily available for inspection at all times, and shall noroally
be kept onboard for a period of two years after the last entry.
The book can be inspected by the appropriate authorities of
a Contracting Party While the vessel is in a port of that
Party. Copies certified by the master of the vessel as being
(23)
true copies can be requested by these authorities, and such
copies shall be made admissible in any Judicial proceedings
as evidence of the facts stated in the entry. 43
Under article 10, any Contracting Party may provide to
the fla~ State evidence that any provisions of the convention
have been violated by a vessel flying their flag, irregardless
of where the violation occure~. When feasible, the master of
the vessel should also be notified of the alleged violation.
The flag State is then required to investigate the matter, and
may request further or better information from the reporting
State. If the fla~ State is convinced that evidence is suf-
ficient to warrant proceedings to be taken under its law, it
shall cause such proceedings to be taken as soon as possible.
The reporting State, and IMCO, will then be notified of the
action taken. 44 This procedure is very similar to those pro-
cedures delineated in the UNCLOS III Draft, except that once
again no provision for procesution under any State other than
the flag State has been addressed.
Interestin~ly enough, the original article 3 of the 1954
Oil Pollution Convention prohibited the discharge of oil or
oily mixtures by any vessels within the prohibited zones estab-
lished in annex A to the convention. The prohibited zones in-
cluded all sea areas within 5U nautical miles from the nearest
land, and speciel zones created within sea areas that due to
their condition were considered to require ~reater distances
from the nearest land in order to obviate the effects of dis-
charges of oil or oily mixtures. The 1969 amendment to the
(24)
Oil Pollution Convention deleted Annex: A in its entirety, and
thus has done away with the requirement to be at least 50
nautical miles from the nearest land before permitting any
discharge of oil or oily mixtures. 45 Thus , under the require-
ments of the 1954 Oil Pollution Convention, one need only be
as far as practicable from the nearest land, as already men-
tioned earlier, in order to be able to discharge oil or oily
mixxes, provided other conditions are met. This, of course,
does not apply if the coastal State has stricter regulations
concerning discharges within those areas under its jurisdic-
tion.
Annex"B, section II, defines the format and information
that is to be recorded in the Oil Record Book for non-tanker
vessels. As defined earlier, information will be entered in
the book whenever the following are accomplished. ballasting
or cleaning of bunker fuel tanks, discharge of dirty ballast
or cleaning water from bunker fuel tanks, disposal of res-
idues, and discharge overbaord of bilge water containing oil
which has accumulated in machinery spaces whilst in port. All
of these records are maintained on a tank-by-tank basis, and
require specific information as to ship's position, and the
46
methods of disposal.
Summarizing the 1954 Oil Pollution Convention, one can
see that the convention was strictly concerned with the dis-
charge of oil from vessels. No attempt was made to deal with
pollution from other ship-borne sources associated with the
normal operation of a vessel, including sewage and garbage
disposal. The enforcement oft the regulations was left up to
(25)
the flag State under whose flag the vessel was flying. No
provision was made for enforcement and prosecution by the
State or States whose interests may have been damaged.
The next series of treaties dealing with the marine
environment were the 1958 Geneva Conventions on the High
Seas, the Territorial Sea and Contiguous Zone, and the Con-
tinental Shelf. There was little mention made in any of these
conventions concerning vessel-borne pollution. Article 24 of
the High Seas Convention simply states" Every State shall
draw up regulations to prevent pollution of the seas by ships
or pipelines or resulting from the exploitation and explor-
ation of the sea-bed and its SUbsoil, taking account of exist-
in~ treaty provisions on the sUbject."47 There is no mentio~
of the word pollution in the Territorial Sea and Contiguous
Zone Convention, nor in the Convention on the Continental
Shelf. It would appear that all of these conventions were
left out of the business of dealing With ship-borne pollution,
except for the brief mention in the High Seas Convention.
The Torrey Canyon disaster in 1967 became the motive
force behind several more conventions that were signed in or-
der to ti~hten up the pollution control regulations that ex-
isted on an international basis. It is not Within the scope
of this paper to detail the maneuvering and negotiations that
resulted in the formulation of these conventions, but rather
to look at some of the specific articles that center on the
responsibilities of States and ships. in dealing with the
threat of pollution from vessels. "IMCO and the Regulation of
Ocean Pollution from Ships" by Lawrence Juda presents an
(26)
excellent sumMarization of the historical development and
utilization of IMCO in the ship-borne pollution problem,
48
and is wOrth perusing for the overall perspective it presents.
The International Convention Relatin~ to Intervention
on the High Seas in Cases of Oil Pollution Casualties(herein-
after referred to as the Intervention Convention) was signed
in Brussels on November 26, 1969, and entered into force on
May 6, 1975. Article 1 to this convention provides that Par-
ties may take measures on the high seas that are necessary to
prevent, mitigate or eliminate danger or the threat of danger
to their coastline or interests from pollution or the threat
of pollution from oil, that is the result of a maritime cas-
ualty or related acts, which can reasonably result in major
harmful consequences. This article also provides that such
acts can not be taken against any warship or government owned
or operated ship used for the ti~e being on government, non-
commercial service. 4y This latter part is obviously required
to prevent an over-anxious State from taking measures against
a war-ship, and thus being accused of having committed an act
of war. No attemp~ is made to define what measures can be taken
by the State(s) affected, and intentionally allows the State(s)
to use whatever means are necessary to prevent the threat of
pollution'. Presumably, this would allow the sinking or burning
of a vessel stranded or a~round, and in danger of breaking
up, as in the Argo Merchant disaster, where burning of the
oil on the sea-surface woula prevent tha~ oil from ever reach-
ing the coast.
Article 2 exempts an installation or device engaged in
(27)
exploring/exploiting the resources of the sea-bed and the
subsoil thereof. 50 This exemption of these c~aft from the
definition of the word ship therefore allows measures eo
be taken a~ainst such craft, even when they are owned by a
State.
Article J of the Intervention Convention provides specif-
ic action that must be taken by the coastal State when ex-
ercising its authority under article 1. These actions include
consultation with other affected States, including the flag
State, prior to taking any measures; notifying without delay
the proposed measures to the corporate individuals that lt
may know of whose interests would be affected by the measures
taken, the ri~ht of the coastal State to seek consultation
with independent experts chosen from a list of experts main-
tained by IMCO, in cases of extreme emergency, the coastal
States ri~ht to take immediate measures without prior notif-
ication, the requirement to avoid any risk to human life, and
to afford to persons in distress any assistance they may need,
and the requirement. after any measures have actually been
taken. to notify all the appropriate States and persons con-
cerned, as well as the Secretary General of IMCO. 51
Article 5 reinforces the responsibilities of the coastal
State presented in article J by requiring the measures taken
to be proporti0nate to the damage, actual or threatened; such
measures shall not go beyond what is reasonably necessary to
achieve the desired result, and shall cease as soon as that
end has been achieved. Proportionate measures are deemed to be
so when taking account of the extent and probability of imminent
(28)
damage that would result if those measures are not taken,
the likelihood of those measures being effective, and the
extent of damage which may be caused by the measures them-
selves. 52 Article 6 ~oes on to provide that any measures taken
by a Party which are in contravention of the convention, and
cause dama~e to others, shall be obliged to pay co~pensation
for the dama~es caused by those measures exceeding those nec-
essary to achieve the desired end. 53
The thrust of articles 3, 5 and 6 is to ensure that an
individual State acts only in a reasonable fashion against
the property owned by another State or corporate entity. The
Intervention Convention allows an ind1vidualState to protect
its int~rests by acting against a threat of pollution, real
in nature or potential. Procedures had to be established to
protect the interests of the ship-owner and the crew of a ves-
sel that could be acted against. ThUS, the specific respons-
ibilities of the coastal State are provided in definite detail.
It is also interesting to note that the convention~only allows
actions against vessels when the threat of pollution,'by oil
exists. No provision was made at the time for tnterventa on-
when the threat of pollution from harmful substances exists.
This inadequacy was addressed by the protocol signed in 1973.
The Protocol Relating to Intervention on the High Seas
in cases of Marine Pollutionr.by Substances other then Oil,
signed in London on November 2, 1973 (hereinafter referred
to as the Intervention Protocol) has not yet entered into force.
The only key differences b~tween this convention and the Int-
ervention Convention'are in regards to the situations under
(29)
which intervention~measuresmay be taken. Article 1 of the
Protocol expands on the earlier convention to include the
threat of pollution by substances other than oil, these sub-
stances being enumerated in a list established through the
auspices of IMCO, and those other substances which are liable
to create hazards to hu~an health, living resources and marine
life, or which could damage amenities or interfere with the
legitimate uses of the sea. Whenever a Party takes action a-
~ainst the threat of pollution from these other sUbstances,
that Party must establish that the substance, under the cir-
cumstances at the time of intervention, couLd reasonably pose
a grave and lm~inent danger similar to that caused by a sub-
stance detailed in the list of harmful substances provided
by IMCO.54AI l of the other provisions of this Protocol deal
with the establish~ent of the list of substances and experts,
and the provisions of the Intervention Convention found in
articles 2 through 8 are also applicable to the Protocol
Convention. We can thus see that the intent of the Protocol
is to acknowledge that there are other, equally damaging sour-
ces of pollution that could result from a maritime casualty,
and that these threats need to be dealt with oftentimes as
harshly as the threat of pollution by oil.
The question of civil liability was highlighted by the
extent of the damage caused to the coastal area by the Torrey
Canyon dhsaster. The International Convention on Civil Liablity
for ~il Pollution Damage was signed at Brussels on November
29, 1969, and entered into force on June 19, 1975. This conven-
tion is designed to provide u~iform rules and procedurea for
()O)
determining questions of liability and the provision of ap-
propriate and adequate compensation for the results of oil
pollution. Article 2 provides that the convention applies
to pollution dama~e on the territory of a contracting State. 55
Article 3 provides that the owner of a ship at the time of the
incident shall be liable for any pollution damage caused by
oil which has escaped or been discharged fro~ the ship as a
result of the incident. ( the term ship, as defined in article
1, means "any sea-going vessel and any seaborne craft of any
type, actually carrying 011 1n bulk as car~0.,,)56 It can readily
be seen that unlike the Intervention Convention, the Civil Lia-
bility Convention applies only to tanker-type vessels. This
seems to allow the owner of a cargo vessel some type of pro-
tection~ or at least a lack of established civil liability,
for oil pollution'~caused by one of his vessels. The convention
would not apply to a vessel unless that vessel was actually
carrying oil in bulk as a cargo. Thus, the dry-cargo vessels,
and many of the OBO(oil-bulk-ore) vessels, when not carrying
oil, would be exempt from the convention requirements. In
terms of the relative quantities of oil carried, it would seem
at first glance that this exemption makes sense. However, the
quantity of fuel carried by a vessel strictly for its own use
can oftentimes exceed several-hundred-thousand gallons, and
the potential damage to the environment from 011 pollution
when dealing with this relatively small quantity of 011 can
still be tremendous. It would thus appear that the Civil Lia-
bility Convention should not have been so restrictive in its
(31)
applioability.
The next major international convention dealing with
pollution from ships was the International Convention for
the Prevention or Pollution from Ships, signed in London
on November 2, 1973. (Hereinafter referred to as the 1973
IMCD Convention). Unlike it's predeoessor, the 1954 Oil Pol-
lution Convention, the 1973 IMCO Convention deals with all
pollution from vessels, not just the discharge of oil. This
Convention has not yet entered into force, but at that time
it will supercede the 1954 Oil Pollution Convention. 57 The
1973 IMCO Convention is much more detailed than the lY54 Oil
Pollution Convention, and it is worthwhile to look at the
major points of the convention in some detail.
Article 2 provides some of the basic definitions of
terms used in the convention. Harmful substance means a sub-
stance which when introduced into the sea, causes or is liable
to create hazards to human health, harm to living resources
and marine life, damages amenities and legitimate uses of the
seas, and any substances subject to control by the convention.
Discharge is any release whatsoever, and inoludes escape, dis-
posal, spilling, leaking, pumping, emitting or emptying, but
it does not include dumping within the meaning of the Dumping
Convention of 1972. A ship is a vessel of any type operating
in the marine environment, and includes the latest types of
sea-going vessels. 58
The application of the convention can be found in article
3, which applies the oonvention to ships not entitled to fly
the flag of a Party, but operating unaer the authority of a
(32)
Party, and also those vessels entitled to fly the flag of,a
Party. Once again, the convention does not apply to warships
and appropriate naval auxiliary vessels, but the Parties are
required to ensure that such vessels operate in a manner con-
sistent with the convention. 59
Article ~ deals with the enforcement of violations of the
convent i on , Unlike the 1954 Oil Po i Iut t on Convention. the 1973
IMCO Convention provides several scenarios under which pro-
ceedin~s can be initiated. First, any violation of the con-
vention shall be prohibitea. Sanctions are required under the
laws of the flag State for prosecution of the flag vessel re-
gardless of where the violation occurs. It' the t"lag State is
informed of a violation by one of its flag vessels. and sUf-
ficient evidence is available. proceedings must be taken as
soon as possible. If a violation occurs within the jurisdiction
of any.Par~y. sanctions can be established under the laws of
that Party. The Party under whose jurisdiction the violation
occured can initiate proceedings ur.der it's own laws, or
it can furnish t nr'o rme t t onn t o the flag State concerning the
violation. When this latter action is taken, the flag State
must inform the other Party and IMCO of the action taken.
Once again, the penalties specified under the laws of a Party
to the convention must be adequate in severity to discourage
violations regardless of where they occur. 6u
The intent of article 4 is obviously to provide the
coastal States with the authority to initiate proceedings a-
gainst a violator of the convention within that States own
legal system. The option is available to allow the flag State
(33)
to penalize the violator. By allowing for this option on the
part of the coastal State, the conventionvprecludes a violator
from necessarily ~etting off scot-free when the flag State
merely slaps the vinlator's hand, as could happen in a flag-
of-convenience judicial system. When the flag State is per-
ceived by the coastal State as bein~ a firm believer in the
spirit and intent of pollution prevention measures, the
coastal State can allow the flag State to police its own ves-
sels. If the flag State is seen as too lenient, the coastal
State can proceed wi th its own,' judicial proceedings. Unlike
UNCLOS III Draft, there is no procedure for the flag State
to ~equest that the coastal State hold the proceedings in a-
beyance~ and to transfer all bond ~oney, so that the flag State
can initiate its own proceedings.
Under article 6, any c~rtificates issued by a Party as
required by the regulations shall have acceptance by all Par-
ties as if the certificate had been issued by them. when a
ship required to hold such a certificate is in the ports or
off-shore terminals under the jurisdiction of a Party to the
convention, the ship is subject to an inspection, by the off-
icers duly authorized by the Party having jurisdiction to
conduct such inspections. The inspection will be only for the
purpose of verifying that a valid certificate is onboard,
unless clear grounds -exr s t for. believing that the condi t Lon.:
of the ship or her equipment does not meet the specifics of
the certificate. When this occurs, the Party having juris-
diction shall ensure that the vessel does not sail until i~
()4 )
can proceed to sea without present1ng an unreasonable threat
of harm to the env1ronment. The vessel can be allowed to
leave for the purpose of proceed1ng to the nearest repa1r
61yard ava1lable. We can thus see that the onus 1s on the
fla~ State to ensure that vessels under her flag are 1n com-
p11ance w1th the part1culars of requ1red cert1f1cates. But,
when another Party d1scovers th1s not to be the case, that
other Party 1s required to ensure that comp11ance is accom-
plished prior to sa1l1ng, so as to ensure no threat of harm
from that vessel for her non-compliance.
Article 5 goes on to provide that whenever a Party denies
entry of a vessel to the ports or off-shore term1nals of that
Party, the Party is required to inform an appropriate repre-
sentative of the flag State. This same requ1rement applies to
those times when a vessel 1s found not to be carrying the
requ1red cert1ficate(s). 62
Parties to the convention are r~qu1red to cooperate in
the detect10n of violat10ns of the regulat10ns of the con-
vent10n, and to cooperate in the enforcement of these regu-
lat10ns. Under art1cle 6, a sh1p 1n any port or off-shore
term1nal of a party is sUbject to 1nspect10n for the purpose
of verifying whether any harmful substance has been d1scharged
1n v10lat10n of the regulations. If the evidence indicates
such a d1scharge has occured, a report shall be forwarded to
that vessels flag State. The master of the vessel shall also
be informed of the alleged violation. The flag State is re-
quired to 1nvestigate the matter, and to enable proceedings
to beg1n when so warranted by the evidence. The Party provid1ng
(35)
the evidence and IMCO must be informed of the action taken.
In addition, a Party may inspect a ship while ln port or at
an off-shore terminal of that Party if a request for an in-
vestigation is received from any Party together with suffic-
lent evidence that a discharge of harmful substances or ef-
fluents has occured , The report of the investigation;'shall
63be forwarded to the requesting Party and to the flag State.
Article 7 provides that no vessel shall be unduly delayed or
detained, and that when such an event occurs, the vessel· shall
64-be entitled to compensation for any loss or damage suffered.
The reporting of incidents under the convention can be
found in article 8. This article requires that a report be
made without delay conc~rning any incident of pollution. Each
State is required to establish the aupropriate agency to re-
ceive and process all reports of incidents, and whenever a
report is received, to relay that report without delay to the
flag State of the vessel concerned, and to any other State
which may be affected. In addition, each Party must lnstruct
its maritime inspection vessels and aircraft to report any
65
incident referred to in the convention.
Article 12 of the 1973 IMCO Convention requires each
fla~ State to conduct an investigation of any casualty occur-
ing to any of its ships if the casualty produces a major del-
e t er-i ous en ect on the environment, and to supply the findings
of this investigation to IMCO, when it jUdges that such infor-
mation may assist in determining necessary changes to the con-
66
vention.
(36)
There are five annexes to the 1973 IMCO Convention.
Annexes I and II are mandatory for all signatories. and are
concerned with "Regulations for the Prevention of Pollution
by Oil" and "Reg;ulations for the Control of Pollution by
Noxious Liquid Substances in Bulk". respectively. Annexes
III. IV and V are optional. and deal with "Regulations for the
Prevention of Pollution by Harmful Substances Carried by Sea
in Packaged Forms, or inrFreight Containers, Portable Tanks
or Road and Rail Tank Wagons". ~Regulations for the Preven-
tion of Pollution by Sewage from Ships". and "Regulations for
the Prevention of Pollution by Garbage from Ships", respect-
ively. We shall look at the requirements laid out in Annexes
I~ IV and v, which fall within the context of this paper.
Regulation 1 of Annex I provides derinition for the var-
ious terms used throughout the Annex. Included in this group
is the term" New Ship", ~.,hich basically means a vessel for
which the building contract was :>laced after December 31, 1975,
or the keel of which is laid after June 3U, 1976, or which is
delivered after December 31, 1979, or which has undergone a
67
major conversion. It is also interesting to note that "spe-
cial areas" are once again recognized, where for technical
reasons the adoption of special mandatory methods for the pre-
vention of sea pollution by oil is required. These special ar-
68
eas are listed in regulation 10 of this annex.
Regulation 4 of Annex I requires certain surveys and
inspections to be conducted. For every vessel of 4UO tons
gross tonnage and above, an initial survey is conducted to
ensure that the vessel and all its equipment fUlly complies
(37)
with the requirements of Annex I. Periodical surveys must be
conducted at intervals not to exceed 5 years to ensure that
the vessel remains in compliance. One intermediate survey
must be conducted during the period of validity of the certif-
icate to ensure the vessel and her equipment remain in gOOd
working oraer. If only one intermeaiate survey is conducted,
it must occur within six months either side of the half-way
date of the certificate's perioa of validity. When the flag
State conducts annual inspections, unscheduled inspectil)ns,
which would otherwise be required, are no longer necessary.
In addition, when a surveyor determines that the condition'ot'
a vessel or its equipment does not correspond substantially
with the, particUlars of the certificate, or would present an
unreasonable threat of harm to the marine environment by be-
ing allowed to sail, the surveyor shall ensure that correct-
ive action is taken and shall notify the flag State. If cor-
rective action is not taken, the certificate shall be. with-
drawn. If the vessel is in the port another Party, the ap-
propriate authorities of the port State shall be notified
immediately, and that State shall take steps to ensure that
the vessel does not sail until the hazard it presents to the
marine environment is corrected. The vessel can be allowed
to sail to the nearest repair yard to correct the discrep-
ancies. 69
Regulation 5 requires that an International Oil Poll-
ution Prevention Certificate be issued after the completion--
of the surveys detailed in regulation 4, when that vessel
is to enga~e or be engaged in voyages to ports or off-shore
(38)
terminals under the jurisdiction of other Parties to the
convention. 70 The text and format of this c-ertificate is
specified in Appendix II of Annex I, and can not be issued
to a ship which is entitled to fly the flag of a State which
is not a Party to the convention.
The discharge into the sea of oil or oily mixtures by
non-tanker vessels of 400 gross tons tonnage and above is
prohibited unless the ship is not within a special area, is
more than 12 nautical miles from the nearest land, proceeding
enroute, the oil content is less than 100 ppm, and the ship
has in operation an oil discharge monitoring and control sys-
tem, oily water separator, oil filtering system or other instal-
71lation required under regulation 16 of Annex I. When within
special areas, these vessels are prohibited from discharging
oil or oily mixtures, and must retain on board all discharge
material for discharge to reception facilities. The special
areas presently defined include the Mediterranean Sea, the
Baltic Sea, the Black Sea Area, the Red Sea Area and the Gulf
7'-Area •. This same article requires coastal States within the
area Parties to the convention to provide adequate oily waste
reception facilities shoreside.
The only exception to the discharge prohibition is found
in Regulation 11, which exempts those discharges necessary for
securing the safety of a ship or saving life at sea, discharges
resulting from damage to a ship or its equipment, provided
reasonable precautions are affected to prevent or minimize
the dama~e and the master did not act with intent to cause damage
(39)
or recklessly and with knowledge that damage would result,
and the discharge into the sea of substances containing oil,
approved by the coastal St~te. and used for the purpose of
combatting specific pollution incidents. 73
RegUlation 14 of Annex' I provides that in new ships of
400U tons ~ross tonnage and above other than oil tankers no
ballast water shall be carr1ed in any oil fuel tank. 74 This
particular portion of the Annex shows the desire of IMCO to
provide specific vessel construction·1standards, something·
that was not specified in the UNCLOS III Draft. This specif-
ication"of design and operatin~ standards continues in reg-
ulation 16, which requires any ship of 400 tons gross tonnage
and above to be fitted out with oily water separating equip-
ment or an oil filtering syste~,and any ship of 10000 gross
tons and above to carry 1n addition to this equipment an oil
discharge monitoring and control system or oily water separa-
ting equipment and an effective filtering system. 75 All of
this equipment must meet the approval of the flag State, and
must meet certain performance criteria established by IMCO.
Existing ships are allowed a grace period of 3 years after
the date of entry into force of the convention to meet these
relatively stringent criteria.
As in the 1954 Oil Pollution Convention, Regu1ation"20
of Annex I of the 1973 IMCO Convention requires an oil record
book to be maintained on vessels of 400 tons gross tonnage and
above. Entries are made on a tank-to-tank basis whenever bal-
lasting or cleaning fuel oil tanks occurs, whenever ballast
or cleaning water is discharged from these tanks, whenever
(40)
disposing of residues, and whenever discharging inport
bt1ge water that has accumulated, and the routine discharge
at sea of bilge water which has accumulated in machinery
?6spaces. As in the 1954 Convention, each page must be signed
by the officer in charge of the operation, and countersigned
by the Master of the vessel. The book shall be kept readily
available for inspection at all reasonable tioes, normally
on board, and maintained there for a perlod of J years,
after the last entry in the book. Also, the proper authorities
of a State party to the convention in whose port or off-shore
terminal the vessel may be in can inspect the Oil Record
Book and may make a copy of any entry, which must be certified
by the Master to be a true copy when requested to do so by
those authorities. Any inspection of the 011 Record Book
shall be performed so as not to cause any undue delay to the
vessel.??
The definitions of terms used in Annex IV are found in
Regulation 1, which among other terms, defines sewage as the
drainage and other wastes from any toilets, urinals and we
scuppers, drainage from medical facilities, drainage from
spaces containing live animals, and other related wastes.?8
Both new and existing ships are defined by Regulation ~ in
regards to both gross tonnage and number of passengers that
are carried, and are given certain periods within which com-
pliance with the terms of the Annex must be met. Suffice it
to say that existing ships, regardless or classification,
have ten years in which to meet the requirements.
Surveys are required under RegUlation 3 at varying time
intervals. An initial survey is required before the first car-
tificate is issued to ensure the vessel is equipped with a
sewage treatment plant meeting the operational requirements
set by IMCO, or is equipped with a system to comminute and
disinfect the sewage, or is equipped with a holding tank the
capacity of wh1ch shall be to the satisfaction of the flag
State for the retention of all sewage haVing regard to the
operation of the vessel, and that the vessel is equipped with
a pipeline used for the discharge of sewage to a reception
facility and fitted with a standard shore connection ot' the
size set by IMCO. 79 The initial survey ensures that the equ1p-
ment and vessel fully comply with the requirements of Annex
IV. Per10dical surveys at intervals not exceeding f1ve years
are required to ensure that the vessel cont1nues to comply
with the requirements. Unlike the surveys required under
Annex I, the sewage system surveys do not include surprise
surveys, nor does it specify when an intermediate survey
must be accomplished.
Similar to Annex I, however, Regulation 4 of Annex IV
requires the issuance of a certificate, this time called the~
International Sewage Pollution Prevention Certificate, which
is issued to any vessel which is engaged in voyages to the
80ports or off-shore terminals of Parties to the convention.
Regulation 5 provides that a Party to the convention may,
at the request of a flag State, cause a ship to be surveyed
and, if satisfied with compliance of that vessel and her
equipment, shall issue the appropriate certif1cate, with a copy
(42)
of that certificate issued being sent to the requestor. Once
again, no certificate can be issued to a vessel whiCh is en-
titled to fly the flag of a State which is not a Party to
81the convention.
The discharge of sewage into the sea is prohibited by
Regulation 8 of Annex IV except when the ship is discharging
comminute~ and disinfected sewage us1ng a system approved by
the flag State at a distance of more than four nautical miles
from the nearest land, or sewage which is not comminuted and
disinfecte~ at a distance of more than 12 nautical miles Iorom
the nearest land, provided that in either case sewage which
has been stored in~holding tanks shall not be dischraged inst-
antaneously, but rather at a moderate rate and while the vessel
is proceeding at a speed of not less than 4 knots. Discharge
is allowed at any time if the vessel has an IMCO approved
sewage treatment plant in operation, the results of the plant
test are laid out in the certificate, and the effluent produces
no visible floating solids, nor causes discoloration of the
surrounding water. A vessel may also d1scharge sewage when
situated w1th1n the waters under the jurisd1ction of a State
and that State has less severe requirements concern1ng the
82discharge of raw sewage.
Once aga1n, exceptions to th1s prohibit1on are in effect
when the safety of a ship or 1ts crew is involved, and when
the dischar~e 1s due to damage susta1ned by the vessel, provid-
ed necessarT and reasonable precautions are taken for min-
imizing the diScharge. 8)
(4))
Garbage is defined by Regulation 1 of Annex V as being
"all kinds of victual, domest1Q, and operational waste ex-
eluding fresh fish and parts thereof, ~enerated during the
normal operation of the ship and liable to be disposed of
continuously or oeriodically except those substances which
are defined or listed in other annexes to the present con-
vention.,,84 The disposal into the sea of all plastics and
synthetic materials, includin~ plastic garbage bags, is pro-
hibitedl disposal of dunnage, lining and packing materials
must be made at least 25 nautical miles from the nearest
land, and all other garbar~e including paper products, rags,
glass, metal, bottles, crockery and similar refuse must be
disposed of at least 12 nautical miles from the nearest land.
This latter type of garbage may be disposed of within at least
J nautical miles from land provided such garbage 1s passed
through a comminuter or grinder, which renders the garbage
able to pass through a screen with openings no greater than
85 .25 millimetres. In any case, no ~arba~e may be disposed of
at sea when the distance to the nearest land is less than
J nautical miles.
Once again, special areas have been designated, using
the same areas that were designated in Annex I. Within these
areas, the disposal of all garbage other than food wastes
into the seas is strictly prohibited. Food wastes may be dis-
posed of, but the distance from the nearest land must be at
86least 12 nautical miles.
As is commonly fqund in other convention~ disposal of
garbage necessary for securing the safety of a vessel and
(44)
life at sea is allowed, as well as disposal or escape of
garbage resultlng...·from.. damage . to a vessel, provided all
reasonable precautions have been taken to minimize the es-
cape. In addition, this Annex and its regulations does not
apply to the accidental loss of synthetic fishing nets
or materials used in the repair of those nets, provided pre-
cautions have been taken to prevent such a loss. 87 And
as in the oil pollution prevention annex, States are re-
qui red to provide recepticles shores ide for garbage that is
88
retained onboard by vessels using those ports.
Two protocols were adopted by the conference, dealing
with provisions for reporting pollutIon incidents and with
arbitration. Protocol 1, Provisions Concerning Reports on
Incidents Involving Harmful Substances(in accordance with
Article 8 of the Convention) is germane to the context of
this paper. Briefly, it requires the Master of a vessel in-
volved with an incident of a discharge other than as permitted
by the convention, or a discharge permitted by the convention
for the purpose of securing the safety of a ship or lives
at sea or from damage sustained by the ship or its equipment,
to report the particulars without delay and to the fullest
extent possible. If the vessel is abandoned, the owner, chart-
erer, manager or operator of the vessel assumes the reporting
89
responsibilities. The report shall be made by radio whenever
possible, but in any case by the fastest channel possible, to
the appropriate officer or agency designated to receive such
reports. 90 Specific information is required under the proto-
col, including an estimate of the quantity of harmful substances
(45)
involved. Such estimate must include the correct technical
name for the sUbstance, and should clearly indicate whether
the substance discharged or likely to be discharged is oil,
a noxious liquid substance or noxious substance of another
type(covered in Annex II of the convention). 91 Supplemental
reports shall be filed as necessary, and when requested by
affected States.
(46)
Section III- Summarization
Several trends can be identified in the area of prevent-
ion of pollution of the ~arine environment from vessel-borne
sources. In looking at the scope of the conventions that have
been sigend and/or ratified, beginning with the 1954 Oil Pol-
lution Convention and progressing through the 1973 IMCO Con-
vention' and the general gUidelines of the UNCLOS III Draft,
one can see that the regulation of marine pollution from ves-
sels has basically been left to the maritime states involved
in merchant fleets. The broad gUidelines round in the UNCLOS
III Draft provide an urgency to the need to protect the marine
environment, but as previously noted, the Law of the Sea Con-
ference does not provide specific and detailed information on
how the regulation of pollution from ships is to be implement-
ed. In most cases, its articles constantly refer to accepted
international standards and rules. These standards and rules
are being formulated and enforced by those States most direct-
ly involved in and affected by the regulation of the maritime
industry. It thus makes sense to have those States provide
the specific regulations that they must obey and enforce. One
could also probably maintain that the interests of all States
are protected through the participation of IMCO in this reg~­
lation, since IMCO is a specialized agency of the United Na-
tions.
Another trend that can be detected is the acknowledgement
of ship-borne sources of pollution other than oil. The Inter-
vention Convention for Substances other than oil, and the 1973
(47)
IMCO Convention certainly point to this. States have become
more conscious of the fact that the world's oceans can be sig-
nificantly polluted from many and varied sUbstances. and this
type of pollution needs to be dealt with. Unfortunately. other
than a few para~raphs in the UNCLOS III Draft. there seems to
be little indication on a world-wide scale that non-shIp-borne
pollution will be dealt with effectively. Tne Mediterranean
Sea and the Baltic Sea States seem to be the only ones that
reco~nize the need for limiting and controlling pollution from
land-based sources.
It is also obvious that many States reco~nize that more
strin~ent requirements need to be placed on sea-going vessels,
as evidenced by the 1978 Protocol to the 1973 IMCO Convention.
This Protocol. in its preamble. states that the Parties to the
present Protocol. "recognizing the need for implementing the
re~Ulations for the prevention of pollution by oil contained
in Annex I of that Convention as early as possible.4CaNOWLEDG-
ING. HOWEVER. the need to defer the application of Annex II
of that Convention until certain technical problems have been
satisfactorily resolved ••• "9~ This acknowledgement of the prob-
lems involved in i~plementing the control of pollution by
harmful substances has resulted in the Parties to the conven-
tion making the implementation of Annex II effective 3 years
after the entry into force of the Protocol. In the meantime.
this allows the provisions of Annex I to go into effect when
the major portion of the Convention enters into force. If
Annex I were tied to Annex II. as originally called ror. then
the 195~ Oil Pollution Convention~would remain in force until
(48)
the technical problems in Annex II of the 1973 IMCO Conven-
tion could be worked out. The more stringent requirements of
Annex I can thus enter into force as soon as the Convention
is ratified by the required number of States. The entire
thrust of the more recent conventions, both global and region-
al, has been one of providing detailed and str1ngent require-
ments.
One can only hope that man will be able to prevent the
pollution of the marine environment as qUickly as possible.
Just the mere fact that conventions are being ratified and
accepted' seems to innicate that we are taking steps in the
ri~ht nirect1on, but maintaining this momentum for years to
corne will probably be difficult, unless all States comply
with and enforce the intent of the var10us conventions that
deal WIth pollution from ship~.
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